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1424 Fourth Avenue, Suite 500, Seattle, WA  98101    ●    25 West Main, Suite 234, Spokane, WA 99201 

(206) 264-8600    ●    (877) 264-7220    ●    www.bricklinnewman.com

Reply to:  Seattle Office 

July 30, 2018 

VIA E-MAIL TO 

CompPlan@co.kitsap.wa.us 

Department of Community Development 

614 Division St. – MS36 

Port Orchard, WA 98366 

RE: Public Comment for Site-specific Comp Plan Amendment 18-00431 (Ueland) 

Dear DCD and Planning Commission: 

On behalf our client, the Chico Creek Task Force, we submit the following public comment 

regarding the proposed site-specific comprehensive plan amendment no. 18-00431 for Ueland 

Tree Farm LLC. 

The proposed site-specific comprehensive plan amendment should be denied. The proposed 

amendment is forbidden by the Growth Management Act’s special protections for forest lands of 

long-term commercial significance and by Kitsap County’s regulations for forest and mineral 

resource lands. 

I. PROJECT DESCRIPTION

Ueland Tree Farm (“Ueland”) asks the County to amend its comprehensive plan map to change 

the current designation of five tax parcels owned by Ueland. Currently, all five of these tax parcels 

are designated “Forest Resource Land” in the comp plan. Ueland seeks to have the parcels re-

designated “Mineral Resource Overlay.” 

According to Ueland’s comp plan amendment application, the five parcels, totaling 96.57 acres, 

will eventually host a 39.2-acre basalt quarry. This basalt quarry, designated Quarry C, is one part 

of a larger, multi-quarry project on the 1,646-acre Ueland Tree Farm. 

Ueland has a conditional use permit and a development agreement with the County that allow 

Ueland to have the multi-quarry project. However, neither of these documents creates a rezone or 

change to the comp plan. The development agreement specifically says that the County agrees to 

“consider” (not promise) an amendment to the comp plan to rezone or overlay any forest resource 

land—but the County is not required to grant any such rezone or overlay. 
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Perhaps in an effort to conceal the true impact of its project, Ueland’s comp plan amendment 

application misleadingly claims that “aggregate extractions sites” (such as basalt mining) are 

permitted uses on both forest resource and mineral resource lands. In reality, aggregate extraction 

sites are allowed on forest resource land only when the aggregate extraction site is “no greater than 

two acres for the purpose of construction and maintenance of a timber management road system, 

provided the total parcel is at least twenty acres.” KCC 17.410.050.A.4. In other words, forest 

resource lands are not intended to be mined or graded, unless such mining or grading is necessary 

for the practice of forestry. So, despite its misleading application, Ueland cannot have a basalt 

mine on forest resource lands without an amendment to the comp plan that re-designates the 

parcels as mineral resource overlay. 

Ueland claims, in its application materials, that the 2016 update to the comp plan was intended to 

re-designate these parcels mineral resource overlay. The only reason the 2016 update did not re-

designate the parcels, according to Ueland, was because the parcels were “accidentally dropped at 

the last minute” from the comp plan update process due to staff change. 

Ueland’s application offers no evidence that the five forest resource parcels were ever intended to 

be re-designated as mineral resource overlay. Nor does Ueland offer any evidence that the re-

designation, if it ever existed, was “accidentally dropped at the last minute” from the comp plan 

update process. Nor does Ueland offer any proof that staff change has any bearing on the parcels’ 

re-designation. These are all unsupported assertions. 

Despite the lack of evidence for Ueland’s assertions, the County’s staff report accepted Ueland’s 

narrative of the accidental drop. The County staff finds no violation of the comp plan, the comp 

plan amendment process, or the land use code, and accordingly recommends approval of the 

amendment.  

II. VIOLATION OF THE GROWTH MANAGEMENT ACT: INITIAL

DESIGNATION OF FOREST RESOURCES LAND

The proposed amendment violates the Growth Management Act (GMA). The GMA has special 

protections for forestlands of long-term commercial significance, which our state needs to support 

the ailing timber industry. By re-designating Ueland’s forest resource lands as mineral resource 

overlay lands, the proposed amendment unlawfully deprives these forestlands of their GMA 

protection. 

Under the GMA, “forest land” means land primarily devoted to growing trees for long-term 

commercial timber production on land that can be economically and practically managed for such 

production and that has long-term commercial significance. These lands are referred to in the GMA 

as forest resource lands to distinguish between formally designated lands, and other lands used for 

forestry purposes. WAC 365-190-030. 
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Counties planning under the GMA are required to formally designate forest resource lands when 

they create their comp plans. WAC 365-190-040(2). Kitsap County began the process of 

designating forest lands in 1992, with its “Strategies for Resource Lands Designations and Interim 

Development Regulations” document. See Bremerton v. Kitsap County, GMHB No. 95-3-0039 

(Final Decision and Order, Oct. 6, 1995). The process of designating forest resource lands in Kitsap 

County was enormously contentious and resulted in multiple trips to the Growth Management 

Hearings Board and the state courts. See generally, Manke Lumber Co. v. Central Puget Sound 

Growth Management Hearings Bd., 113 Wn. App. 615, 53 P.3d 1011 (2002). 

 

The five parcels at issue in this case were originally designated interim rural forest lands in the 

1998 comp plan. But the 1998 comp plan was invalidated by the GMHB for failure to designate 

any forest resource lands, as required by the GMA. In 1999, the County passed ordinance 229-

1999, designating forest resource lands within the county. See Screen v. Kitsap County, GMHB 

No. 98-3-0032c (Order on Compliance, Oct. 11, 1999). 

 

The five parcels were designated forest resource lands in Ord. No. 229-1999. In other words, these 

five parcels have always been forest resource lands for as long as that category has existed in 

Kitsap County. 

 

Ueland now seeks to upset this carefully crafted, much-litigated designation by re-designating the 

five parcels mineral resources overlay. However, the GMA makes clear that such a re-designation 

would be unlawful. 

 

When counties classify lands as forest resource lands, they “must approach the effort as a county-

wide or regional process…Counties and cities should not review forest resource lands designations 

solely on a parcel-by-parcel basis.” WAC 365-190-060(1). Yet a parcel-by-parcel review of these 

five forest resource lands parcels is exactly what Ueland asks the County to do. 

 

The only way a county can amend a forest resource lands designation is if there has been one or 

more of the following: 

 

(i) A change in circumstances pertaining to the comprehensive plan 

or public policy related to designation criteria in WAC 365-190-

050(3), 365-190-060(2), and 365-190-070(3); 

 

(ii) A change in circumstances to the subject property, which is 

beyond the control of the landowner and is related to designation 

criteria in WAC 365-190-050(3), 365-190-060(2), and 365-190-

070(3); 

 

(iii) An error in designation or failure to designate; 

 

(iv) New information on natural resource land or critical area status 

related to the designation criteria in WAC 365-190-050(3), 365-

190-060(2), and 365-190-070(3); or 
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(v) A change in population growth rates, or consumption rates, 

especially of mineral resources. 

  

WAC 365-190-040(10)(b). 

 

These GMA rules for forest resource lands amendments are repeated in substantially similar form 

in the Kitsap County Code. KCC 21.08.070.D.4.b. The Kitsap County Code adds the additional 

requirement that “any proposed change to land designated as natural resource land shall recognize 

that natural resource designations are intended to be long-term designations.” 

 

Ueland has invoked the rules’ third exception, claiming that the “initial designation” was in error. 

The County’s staff report also relies on a supposed “initial designation” error. In both cases, the 

claimed error is the County’s supposed last-minute, accidental dropping of the five parcels from 

the 2016 comp plan update process. As described above, there is no evidence that any such error 

actually occurred. 

 

More importantly, as a matter of law, even if there had been an accidental dropping of the five 

parcels, that still would not constitute an error in “initial designation.” These five parcels were not 

designated forest resource lands in 2016 during the comp plan update. They were designated forest 

resource lands in 1999, in accordance with the GMHB’s orders. If Ueland and the County want to 

claim an error in the parcel’s initial designation as forest resource lands, that is the moment they 

must point to. By 2016, the parcels had already carried this initial designation for 17 years.1 

 

The GMHB has ruled that landowners wishing to claim mistaken designation of forest resource 

lands must do so at the time the “mistaken” designation occurs—especially if, as here, the 

landowner first logs the forest land and then turns around and claims that the forest land’s 

designation as forest land was a mistake. Forster Woods Homeowners’ Ass’n. v. King County, 

GMHB No. 01-3-0008c, n. 5 (Final Decision and Order, Nov. 6, 2001) (“To advance such an 

argument at this time is ironic, if not disingenuous.”). It is far too late for Ueland to claim there 

has been any error in initial designation of these five parcels. The comp plans and planning 

documents of the 1990s were litigated ad nauseam. Ueland should have brought his claim of error 

during that litigation, or if he came to the land after the 1990s, he should have performed due 

diligence on the zoning of the land prior to his purchase. 

 

Because Ueland and the County do not claim any other basis for re-designating these five parcels 

besides the factually and legally erroneous claim that there was a mistake in the parcels’ initial 

designation, the proposed comp plan amendment must be denied. 

 

                                                 
1 In fact, Ueland itself harvested these parcels in 2016, replanted Douglas-fir on the parcels, and indicated to DNR at 

that time that Ueland was not planning to convert the parcels to non-forest use within the next three years. See DNR, 

Forest Practices Application No. 2418465, dated Feb. 29, 2016. In other words, Ueland itself has treated these parcels 

as forest resource lands, just as the comp plan says they are. 
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III. VIOLATION OF THE GROWTH MANAGEMENT ACT: MINING

IS AN INCOMPATIBLE USE OF FOREST RESOURCES LAND

When counties are designating natural resource lands, it is possible that a forest resource land may 

also be a mineral resource land. Under such circumstances, the County must decide if the two uses 

are incompatible. If they are incompatible, the County must decide which of the competing uses 

is more important and assign the land to that use. WAC 365-190-040(7)(b). See Weyerhauser v. 

Thurston County, GMHB No. 10-2-0020c (Compliance Order, July 17, 2012). 

As described earlier, the Kitsap County Code does not allow mining on forest resources land, 

except under limited circumstances in support of forestry. Thus, Kitsap County has determined 

that mining is incompatible on forest resources lands. In fact, the 2016 comp plan specifically 

allows forestry to occur on mineral resource lands, but does not provide for mining to occur on 

forest resource lands. Compare Land Use Policy No. 83 (forestry allowed in mineral lands) with 

Land Use Goal No. 15 (saying nothing about allowing mining in forestry lands). 

Because Kitsap County has determined that forestry and mining are incompatible, and that forestry 

is the higher use, the County may not re-designate the five forest resources land parcel as mining 

resources land. 

Nor may the County rely on Ueland’s promise to restore the land after basalt mining is complete. 

First, it is far from clear that land that has been mined for basalt even can be restored to commercial 

forest production. Second, Ueland’s 2009 FEIS states that Quarry C will operate for at least 22 

years (2037-2059). Following that, there will be a one-year reclamation period. See FEIS at 1-12. 

Even assuming there will be perfect reforestation following reclamation, an assumption for which 

there is no evidence, forestry operations would be disrupted for 23 years at the very least—and the 

disruption would actually be much longer, since Douglas-fir typically takes around 40 years after 

planting to reach merchantable size. Re-designating the five parcels means the end of timber 

production for the rest of our lifetimes, assuming timber can ever return to land that has been 

quarried for basalt. 

These parcels are forests of long-term commercial significance. Under the GMA regulations, long-

term commercial significance means maintaining forestry on these parcels for the next 20 years. 

WAC 365-190-030(11). Yet instead of maintaining forestry for decades, Ueland proposes to 

displace forestry for decades—and possibly permanently, if reforestation does not succeed, which 

there is no evidence that it will. 

IV. VIOLATION OF THE KITSAP COUNTY CODE: COMP PLAN

COMPATIBILITY

One of the criteria for granting a site-specific comp plan amendment is that the proposed 

amendment must be “consistent with the balance of the goals, policies and objectives of the Kitsap 

County Comprehensive Plan and reflects the local circumstances of the county.” KCC 

21.08.070.D.1.b. 
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As described above, the comp plan promotes forestry above mining and does not treat them as 

compatible. 

The County’s staff report considers only language in the comp plan promoting mining in general 

under Land Use Goal 15 and its associated policies. The staff report does not once consider the 

very next section of the comp plan, Land Use Goal 16, which shows that forestry is a more 

preferred use than mining. 

The County’s failure to balance (or even consider) forestry against mining is a violation of KCC 

21.08.070.D.1.b. A proper balancing analysis would reveal that forest resource lands must stay in 

forestry production, not be converted to mining. 

V. VIOLATION OF THE KITSAP COUNTY CODE: PARCEL SIZES

Under the Kitsap County Code, any parcels in mineral resource lands must be at least 20 acres in 

size, unless the entire parcel is used only for extraction. KCC 17.420.060.A.30. 

The staff report claims that four of the five parcels each have an area of 20 acres. This is incorrect. 

The true acreages, according to County property records, are as follows: 

242401-4-005-1008: 19.61 acres. 

242401-4-006-1007: 19.63 acres. 

242401-4-007-1006: 19.64 acres. 

242401-4-008-1005: 19.66 acres. 

192401-3-005-2005: 16.27 acres. 

Total: 94.81 acres. 

Thus, the parcels are smaller than 20 acres, and do not qualify for the mineral designation. 

According to Ueland’s application, the total mining area across the five parcels will be 39.2 acres.  

But this demonstrates that the entirety of the parcels will not be used for extraction. It is a violation 

of the County Code to designate parcels smaller than 20 acres for mineral resource overlay, if 

portions of the parcels have no mining purpose. 

VI. VIOLATION OF THE KITSAP COUNTY CODE: CONCURRENT

REZONE

As described earlier, Ueland’s development agreement with the County does not effectuate a 

rezone. It merely provides that the county will consider a possible rezone. Yet the County Code 

on development agreements says that “If the proposal requires a zoning map change, the zoning 

change shall be adopted by ordinance concurrently with the resolution approving the development 

agreement.” KCC 21.04.220.E. 
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Here, there was never any concurrent rezone ordinance. Instead, Ueland is seeking a post hoc 

rezone ordinance. This is a violation of the County Code’s procedures for development 

agreements. Ueland should have sought this rezone at the time the agreement was signed. The 

County has no obligation—and would in fact be violating the County Code on development 

agreements—to grant it now. 

VII. CONCLUSION

Rezoning forest resource lands is not like rezoning other types of properties. Under the GMA and 

the Kitsap County Code, forest resource lands are preserved for the long term. They cannot be 

rezoned merely because some other, more profitable use presents itself to the landowner. Ueland 

and the County have failed to make the findings required under the law to re-designate these five 

parcels. The Planning Commission should reject the proposed comp plan amendment. 

Very truly yours, 

BRICKLIN & NEWMAN, LLP 

Alex Sidles 

Attorney for Chico Creek Task Force 

cc: Client 
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Hi Rhea,
Will you please add the items referenced below to the public comment submi�ed by Mr. Stanfill. Please let me know
if you have ques�ons on what to include.
Thanks,
Liz

From: Liz Williams  
Sent: Monday, August 6, 2018 5:16 PM 
To: Louisa Garbo <lgarbo@co.kitsap.wa.us>; Jack Stanfill <JackStanfill@hotmail.com> 
Cc: bricklin@bnd-law.com; sidles@bnd-law.com; Sco� Diener <SDiener@co.kitsap.wa.us>; alison
<aosullivan@suquamish.nsn.us>; Peggy Cahill <cahill@bnd-law.com>; Bob Buck <bobbuck69@gmail.com>; Tim Li�le
<rose@rosefdn.org>; pdutky@gmail.com; Dianne Iverson <dianneivr@comcast.net>; EastonShepard11@gmail.com;
david nelson <david.nelson@kitsapsun.com>; Sco� Diener <SDiener@co.kitsap.wa.us>; Dave Ward
<dward@co.kitsap.wa.us> 
Subject: RE: Zoning Incorrect?

Hi Jack,

This message is to verify that we will add the informa�on referenced below to your public comment regarding
proposed amendment 18-00431. 

Thanks,

Liz Williams
Planner
Planning and Environmental Programs
Kitsap County Department of Community Development
(360)337-5777 ext. 3036
lwilliam@co.kitsap.wa.us

From: Louisa Garbo  
Sent: Monday, August 6, 2018 8:17 AM 
To: Jack Stanfill <JackStanfill@hotmail.com> 
Cc: bricklin@bnd-law.com; sidles@bnd-law.com; Sco� Diener <SDiener@co.kitsap.wa.us>; alison
<aosullivan@suquamish.nsn.us>; Peggy Cahill <cahill@bnd-law.com>; Bob Buck <bobbuck69@gmail.com>; Tim Li�le
<rose@rosefdn.org>; pdutky@gmail.com; Dianne Iverson <dianneivr@comcast.net>; EastonShepard11@gmail.com;
david nelson <david.nelson@kitsapsun.com>; Sco� Diener <SDiener@co.kitsap.wa.us>; Liz Williams
<lwilliam@co.kitsap.wa.us>; Dave Ward <dward@co.kitsap.wa.us> 
Subject: RE: Zoning Incorrect?

FW: Zoning Incorrect?

 Reply all |

COMP Plan Public Comments

LW Liz Williams 
Yesterday, 8:52 AM

Rhea Canas 

Reply all | Delete Junk | 
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Thank you for your comment. I will have Liz Williams, the case planner to provide you with clarity.
Sincerely,
Louisa

From: Jack Stanfill <JackStanfill@hotmail.com>  
Sent: Sunday, August 5, 2018 10:30 PM 
To: Louisa Garbo <lgarbo@co.kitsap.wa.us> 
Cc: bricklin@bnd-law.com; sidles@bnd-law.com; Sco� Diener <SDiener@co.kitsap.wa.us>; alison
<aosullivan@suquamish.nsn.us>; Peggy Cahill <cahill@bnd-law.com>; Bob Buck <bobbuck69@gmail.com>; Tim Li�le
<rose@rosefdn.org>; Jack Stanfill <jackstanfill@hotmail.com>; pdutky@gmail.com; Dianne Iverson
<dianneivr@comcast.net>; EastonShepard11@gmail.com; david nelson <david.nelson@kitsapsun.com> 
Subject: Fw: Zoning Incorrect?

Dear Director Garbo,

Will you please add Kitsap County Senior Manager, Scot Diener's August 23, 2017 email (below) to
my comments concerning Public Comment for Ueland's Site-Specific Comp Plan Amendment 18-
00431?

Mr. Diener's states, "Please note the zoning is not incorrect and has not been revisited anytime
recently, including the 2016 Comprehensive Plan update.  There is no error in the zoning, nor is
there any plan to change the zoning designation(s)."  

Mr. Diener also wrote, "Finally, please know that the Ueland Tree Farm mining opera�on is vested to the
code under which it was submi�ed, so that even addi�onal development or restric�ons were put in
place, they could not impact what has been approved."

The Ueland property, that Mr. Diener responded to me about with his email men�oned above, is NOT
zoned with a mineral resource overlay.  

Thank you for your help with this, and I hope someone at DCD will respond that these comments have been
added to the comments for Ueland's 18-00431.

Best Regards,

Jack Stanfill,  President - Registered Agent
Chico Creek Task Force

2461 Northlake Way NW
Bremerton WA 98312

From: Sco� Diener <SDiener@co.kitsap.wa.us> 
Sent: Wednesday, August 23, 2017 9:50 AM 
To: Jack Stanfill (jackstanfill@hotmail.com) 

Reply all | Delete Junk | 
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Cc: Edward E. Wolfe; Charlo�e Garrido; Robert Gelder; Louisa Garbo; Jim Bolger; Eric Baker; 'Mark Mauren'; Josh
Farley; bobbuck69@gmail.com; jmcnichols@kuow.org; Christopher Dunagan 
Subject: FW: Zoning Incorrect?

Jack: 

Kitsap County has considered your email of July 21, 2017.  The County certainly understands your desire to remain
vigilant about natural systems in your area.  To help you understand more we have prepared addi�onal informa�on. 
Please note this response does not address any of the area that is under the City of Bremerton’s jurisdic�on.

Please note the zoning is not incorrect and has not been revisited any�me recently including during the 2016
Comprehensive Plan update.  There is no error in the zoning, nor is there any plan to change the zoning
designa�on(s). 

As to the ‘green’ or ‘protec�on zone’ which was outlined during the collabora�ve Gorst Subarea planning process
with the City of Bremerton, please be aware that the ‘planning tool designa�on’ was a recommenda�on and was not
given any subsequent legisla�ve, regulatory or code-based standing by any agency or jurisdic�on.  There are no plans
at this �me to revisit the Gorst Subarea Plan or its findings.  However, if you wish to gain momentum with your
request for future considera�on, you may wish to consult with the landowner (requests to impose development
restric�ons on another’s land are o�en easier to support if the landowner agrees). 

Finally, please know that the Ueland Tree Farm mining opera�on is vested to the code under which it was submi�ed,
so that even if addi�onal development regula�ons or restric�ons were put into place, they could not impact what has
been approved.

We hope that this email informs you more of the circumstances of the area and the nonbinding recommenda�ons of
the Gorst Subarea Plan.  Please feel free to contact me if you have further ques�ons. 

Regards,

Sco� Diener

Manager, Development Services and Engineering 
SEPA Responsible Official

Dept of Community Development

Kitsap County

614 Division St, MS-36

Port Orchard, WA 98366

sdiener@co.kitsap.wa.us

t:  360-337-5777

f:  360-337-4415

//kitsapgov.com/DCD

Please note:  All incoming and outgoing email messages are public records subject to disclosure pursuant to the Public Records Act, Chapter 42.56 RCW.

From: Jack Stanfill <JackStanfill@hotmail.com> 
Date: July 21, 2017 at 10:37:46 AM PDT 
To: "ewolfe@co.kitsap.wa.us" <ewolfe@co.kitsap.wa.us>, "cgarrido@co.kitsap.wa.us"
<cgarrido@co.kitsap.wa.us>, "rgelder@co.kitsap.wa.us" <rgelder@co.kitsap.wa.us> 

Reply all | Delete Junk | 
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Cc: "ebaker@co.kitsap.wa.us" <ebaker@co.kitsap.wa.us>, "jfarley@kitsapsun.com"
<jfarley@kitsapsun.com>, Bob Buck <bobbuck69@gmail.com>, "jmcnichols@kuow.org"
<jmcnichols@kuow.org>, Christopher Dunagan <chrisbdunagan@gmail.com> 
Subject: Zoning Incorrect?

Dear Commissioners,

We are concerned with the current zoning of the Heins Basin that includes all of the
UTF Quarry B, and about half of Quarry C.  Since the original FEIS in 2009, the
Washington Department of Ecology has designated that portion of the Heins Basin as a
"Green Zone".  

Kitsap County has it zoned for urban development with a mineral overlay.   This
appears to be in conflict with the allowed uses of the uphill property.  We seek to
ensure this area is protected per WDOE regulations.  What do we need to do to start
a progressive action with the County to make this happen?

Thank you,

Jack Stanfill 
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